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Abstract

The digital euro might be adopted as early as 2026 — a momentous decision, with profound soci-
etal consequences. And yet, little attention has been paid to the European Central Bank (ECB)’s
accountability in the process of adoption and beyond. This article attempts to fill this void. It
argues that the concept of ‘independent accountability’, still prevalent regarding monetary policy,
is an inappropriate standard to hold the ECB accountable for its decisions on the digital euro for at
least three reasons. First, while the ECB has the power to issue a digital euro with cash-like fea-
tures, its mandate is not clear-cut, nor are its decisions merely technical in nature. Second, the
digital euro affects areas in which the ECB has no specific expertise or authority, such as privacy,
and its adoption requires an unprecedented level of coordination with the EU legislators. And
third, it is not only public authorities with which the ECB must engage, but also market actors
and citizens to ensure the digital euro’s success. What emerges is a new accountability standard,
with a broader range of ‘accountability stakeholders’ and a stronger role for ex ante consultations.

Keywords
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Central Bank Digital Currency, payments

I. Introduction

The European Central Bank (ECB)’s independence and accountability have given
rise to numerous academic studies' and repeated policy discussions.” In the then prevailing

1. Some of the most seminal studies include R. Smits, The European Central Bank, Institutional Aspects (Kluwer Law
International, 1997); R.M. Lastra, ‘The Independence of the European System of Central Banks’, 33 The Harvard
International Law Journal (1992); F. Amtenbrink, The Democratic Accountability of Central Banks: A Comparative
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monetarist spirit, the Maastricht Treaty granted the ECB an unparalleled level of independ-
ence, giving it the reputation of ‘the most independent central bank in the world’.> This
means that the ECB fulfills its monetary policy tasks and makes use of its powers in full
autonomy and without instructions from any external body.* Accountability was designed
to support the ECB’s far-reaching independence, rather than as a real counterbalance to it.
It was thought that accountability could be limited to the ECB explaining and justifying ex
post the actions or decisions taken in the exercise of its tasks. The Treaties gave the
European Parliament the role of the ECB’s main accountability forum, albeit with limited
means to genuinely engage with the ECB on its monetary policy.

Since the global financial crisis, this asymmetry between independence and accountability — the
‘two sides of the same coin’® — has grown further. The ECB has interpreted its monetary mandate
much more broadly than anticipated at the time of the drafting of the Maastricht Treaty, taking on
new tasks, pursuing new objectives and using additional instruments to attain these objectives.®
While the 2021 strategy review formalized these developments,’ the accountability arrangements
of the ECB remain largely limited to the old Maastricht paradigm.®

The aim of this article is not to discuss the appropriateness of these accountability
arrangements for monetary policy, to which they are geared. Instead, the article will turn to a

Study of the European Central Bank (Hart, 1999); P. Magnette, “Towards “Accountable Independence”? Parliamentary
Controls of the European Central Bank and the Rise of a New Democratic Model’, 6 European Law Journal (2000). From
the newer literature see, for example, D. Fromage et al., ‘ECB Independence and Accountability Today: Towards a
(Necessary) Redefinition?’, 26 Maastricht Journal of European and Comparative Law (2019); M. Dawson,
A. Maricut-Akbik and A. Bobic, ‘Reconciling Independence and Accountability at the European Central Bank: The
False Promise of Proceduralism’, 25 European Law Journal (2019); S. Collignon and S. Diessner, ‘The ECB’s
Monetary Dialogue with the European Parliament: Efficiency and Accountability during the Euro Crisis?’, 54 Journal
of Common Market Studies (2016); T. Beukers, D. Fromage and G. Monti (eds), The New European Central Bank:
Taking Stock and Looking Ahead (OUP, 2022).

2. In February 2021, the European Parliament called on the ECB to enter into negotiations on an interinstitutional agreement
on monetary policy. On 5 June 2023, the two institutions instead exchanged letters to confirm their common understand-
ing of the accountability arrangements for monetary policy. See www.ecb.europa.eu/pub/pdf/other/Exchange_of
Letters_ ECB_European_Parliament_central_banking230605~87aa8ed4a3.en.pdf.

3. A. Lamfalussy, ‘The European Central Bank: Independent and Accountable’, Speech (13 May 1997), www.ecb.europa.
eu/press/key/date/1997/html/sp970513.en.html; W.F. Duisenberg, ‘The Role of the Central Bank in the United Europe’,
Speech (4 May 1990), www.ecb.europa.eu/press/key/date/1999/html/sp990504.en.html.

4. Article 130 TFEU.

5. ECB representatives have referred to this metaphor repeatedly. See, e.g., Ch. Lagarde, ‘Debate About the Annual Report’,
Introductory statement on the occasion of the presentation of the ECB Annual Report 2018 to the European Parliament (11
February 2020), www.bis.org/review/r200211f{.pdf.

6. Among the many voices in the literature J. van ’t Klooster and N. de Boer, ‘What To Do with the ECB’s Secondary
Mandate’, 61 Journal of Common Market Studies (2022); M. loannidis and Ch. Zilioli, ‘Climate Change and the
Mandate of the ECB’, 59 Common Market Law Review (2022); critically A. Steinbach, ‘The Greening of the
Economic and Monetary Union’, 59 Common Market Law Review (2022); S. Dietz, ‘Green Monetary Policy between
Market Neutrality and Market Efficiency’, 59 Common Market Law Review (2022).

7. See ECB, ‘The ECB’s Monetary Policy Strategy Statement’ (8 July 2021), www.ecb.europa.eu/home/search/review/html/
ecb.strategyreview_monpol_strategy_statement.en.html, and the accompanying ‘Overview Note’, www.ecb.europa.eu/
home/search/review/html/ecb.strategyreview_monpol_strategy_overview.en.html. For an in-depth account of the
changes brought by the 2021 strategy review and the need for enhanced accountability arrangements see
S. Griinewald and J. van ’t Klooster, ‘New Strategy, New Accountability? The European Central Bank and the
European Parliament After the Strategy Review’, 60 Common Market Law Review (2023).

8. See also F. Amtenbrink and M. Markakis, ‘“The Legitimacy and Accountability of the ECB at the Age of Twenty’, in
T. Beukers, D. Fromage and G. Monti (eds), The New European Central Bank: Taking Stock and Looking Ahead.
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new phenomenon — the digital euro — whose implications for the ECB’s accountability have not
been studied to date. Since October 2021, the ECB has been investigating the introduction of a
digital euro as a complement to cash that would allow citizens in the euro area to use public
money, i.e., money issued by the central bank, also in digital form.” In four progress reports
of September 2022, December 2022, April 2023 and July 2023, the ECB has put forward a
wide set of foundational design choices for the digital euro, ranging from means to control
its use to its distribution and potential privacy features.'® On 28 June 2023, the Commission
published a proposal for a Regulation on the establishment of the digital euro, kicking off
the discussion on the necessary legislative amendments for the digital euro’s introduction.'’
In parallel, the ECB’s Governing Council decided on 18 October 2023 to start the digital
euro preparation phase, including the development and testing of the necessary technical and
business solutions.'?

Whatever its ultimate design, the decision to introduce a digital euro (or not'*) will have pro-
found societal consequences. A digital euro would give citizens access to public money to pay digit-
ally (something that cash does not provide for). Banks and other financial intermediaries would see
themselves in new roles distributing the digital euro on behalf of the ECB, while facing competition
from the digital euro regarding their own services. More broadly, the digital euro would help
strengthen the role of the euro internationally and reduce the EU’s dependence on payment infra-
structures by non-European providers.

While, as this article will argue, the ECB has the power to issue the digital euro, it cannot act on
its own. The ECB must coordinate its decisions to an unprecedented extent with the EU’s legisla-
tors, assess the feasibility of digital euro design features with relevant market participants and
consult with the ultimate users of the digital euro on their expectations and needs. The success
of the digital euro, and thus the ability of the ECB to deliver on its mandate, depends on
whether the digital euro is taken up by users to make and receive payments. The risk of being

9. Already in October 2020, the ECB had issued a report on the digital euro, outlining a number of technical, economic,
financial and legal issues regarding a digital euro. See ECB, ‘Report on a Digital Euro’ (October 2020), www.ecb.
europa.eu/pub/pdf/other/Report_on_a_digital _euro~4d7268b458.en.pdf. As the digital euro would be accessible to
everyone in the euro area, it would represent a ‘retail central bank digital currency (CBDC)’, as opposed to a ‘wholesale
CBDC’, which is accessible only to the central bank’s monetary counterparties.

10. ECB, ‘Progress on the Investigation Phase of a Digital Euro — Fourth Report’ (13 July 2023), www.ecb.europa.eu/paym/
digital_euro/investigation/governance/shared/files/ecb.degov230713-fourth-progress-report-digital-euro-investigation-phase.
en.pdf; ECB, ‘Progress on the Investigation Phase of a Digital Euro — Third Report’ (24 April 2023), www.ecb.europa.ew/
paymv/digital_euro/investigation/governance/shared/files/ecb.degov230424_progress.de.pdf, ECB, ‘Progress on the
Investigation Phase of a Digital Euro — Second Report’ (21 December 2022), www.ecb.europa.eu/paym/digital_euro/
investigation/governance/shared/files/ecb.degov221221_Progress.en.pdf?f91e0b8t8cbd6654d7e6b071a8f7071; ECB,
‘Progress on the Investigation Phase of a Digital Euro’ (29 September 2022), www.ecb.europa.eu/paym/digital_euro/
investigation/governance/shared/files/ecb.degov220929.en.pdf. For an assessment of the first three progress reports see
S. Griinewald, ‘A Legal Framework for the Digital Euro — An Assessment of the ECB’s First Three Progress Reports’,
In-depth analysis requested by the ECON Committee (May 2023).

11. Proposal for a Regulation of the European Parliament and of the Council on the establishment of the digital euro
(COM(2023) 369 final).

12. ECB, ‘Eurosystem Proceeds to Next Phase of Digital Euro Project’, press release (18 October 2023), www.ecb.europa.eu/
press/pr/date/2023/html/ecb.pr231018~111a014ae7.en.html#:~:text=The%20next%20phase%200{%20the%20digital %
20euro%20project%20%E2%80%93%20the%20preparation,digital%o2 0euro%20platform%20and %2 Oinfrastructure.

13. See F. Panetta, “The Cost of Not Issuing a Digital Euro’, Speech CEPR-ECB conference (23 November 2023), www.
bancaditalia.it/pubblicazioni/interventi-governatore/integov2023/en-Panetta-CEPR-BCE23.11.2023.pdf?language_id=1.
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rejected by the market is a ‘radically new situation’'* and a difficult tightrope exercise to navigate
for an independent central bank. After all, the ECB was granted far-reaching independence for mon-
etary policy under the assumption that this would allow the central bank to take decisions that are
unpopular at times, but necessary to maintain price stability. Going against the mainstream consti-
tutes a virtue in monetary policy-making. In contrast, public opinion is the key success factor
regarding the digital euro, whose failure would inflict huge reputational damage on the ECB.

This article seeks to identify what this implies for the ECB’s accountability. It proceeds as
follows. Section 2 revisits the concept of ‘independent accountability’ in monetary policy and dis-
cusses why it is inappropriate with regard to the digital euro. Section 3 turns to discussing a key
reason for the inappropriateness of the concept of ‘independent accountability’ — the lack of a clear-
cut mandate for the adoption of the digital euro. The counterbalancing role of the co-legislators is
addressed in section 4. Section 5 explores the ECB’s engagement with different stakeholders in the
process of preparing for the digital euro’s adoption. Section 6 concludes.

2. Revisiting ECB accountability in the context of the digital euro

Even the fiercest proponents of independent central banks acknowledge the need for the ECB to
remain accountable to democratically elected politicians and, ultimately, the citizens of the euro
area. The Treaties grant the ECB far-reaching institutional,'> personal,'® functional'” and financial
independence, '® shielding it from instructions by any public or private third party. Limited account-
ability arrangements were meant to counterbalance this far-reaching independence to some degree.
ECB acts are subject to judicial review by the Court of Justice of the European Union (CJEU)' and
the European Parliament was assigned the role of the ECB’s primary accountability forum, albeit
without any powers to sanction the ECB in case it failed to deliver on its mandate.

A. The concept of ‘independent accountability’

In the OLAF case, the CJEU rejected the view that the ECB’s independence separated the central
bank entirely from other EU institutions and bodies. Instead, the Court held, Article 130 TFEU
intends to shield the ECB only from influence that undermines its ability to pursue its objectives
effectively.”® In line with the prevailing view at the time of its establishment that effective monetary
policy requires a large degree of insulation from politics,' the ECB has interpreted its democratic

14. 1. Angeloni, ‘Digital Euro: When in Doubt, Abstain (But Be Prepared)’, In-depth analysis requested by the ECON
Committee (April 2023), p. 9.

15. Article 130 TFEU.

16. Personal independence is based on safeguards against dismissal and security of tenure (see Articles 11.2, 11.4 and 14.2
ESCB Statute).

17. Functional independence refers to the ECB’s autonomy to decide which means and instruments are most appropriate to
achieve its objectives (see Articles 17-24 ESCB Statute).

18. Financial independence is ensured by the ECB’s own budget and income.

19. Article 35.1 ESCB Statute.

20. Case C-11/00 Commission v. ECB, EU:C:2003:395, para. 134 and 135, referring to then Article 108 TEC.

21. Seminal papers on the matter include F. Kydland and E. Prescott, ‘Rules Rather Than Discretion: The Inconsistency of
Optimal Plans’, 85 Journal of Political Economy (1977); K. Rogoff, ‘The Optimal Degree of Commitment to an
Intermediate Monetary Target’, 100 The Quarterly Journal of Economics (1985).
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accountability narrowly to mean that it has to explain ex post the decisions it has made. Under the
concept of ‘independent accountability’, the inflation target — defined by the ECB — was thought to
be an objective standard by which the ECB’s actions could be evaluated. ‘Independent accountabil-
ity” assumed that the ECB’s tasks are fundamentally technical in nature and clearly and narrowly
defined, leaving it with little discretion. In that logic, it is primarily the ECB’s clear and narrow
Treaty mandate that ensures its democratic legitimacy, justifying that accountability arrangements
were kept to a minimum. However, in light of the fundamental changes that monetary policy has
undergone since the global financial crisis, the rationale for ‘independent accountability’ has
become less clear-cut.*?

According to Article 284(3) TFEU,* the European Parliament has two broad instruments to hold the
ECB to account. The first instrument relates to the ECB’s annual report on the activities of the European
System of Central Bank (ESCB) and on the monetary policy of both the previous and current year,
addressed to the European Parliament, the Council, the Commission and the European Council. The
ECB President presents this report to the Council and to the European Parliament, which may hold a
general debate on that basis. According to conventional practice, the ECB Vice-President presents
the annual report also to the ECON Committee in a dedicated session. Moreover, in 2016, the ECB
started the convention of responding to the European Parliament’s resolution on its annual report by
giving a ‘feedback statement’. The second instrument is known as ‘monetary dialogue’. The ECB
President and the other members of the Executive Board may, at the request of the European
Parliament or on their own initiative, be heard by the ECON Committee. Verbatim reports of these hear-
ings are made available to the public. In early 2000, conventional practice added another important line
of communication between the ECB and the European Parliament to the obligations enshrined in Article
284(3) TFEU. Members of Parliament (MEPs) now regularly address written questions to the ECB,
answered by the ECB in a formal letter signed by its President.**

According to Article 284(1) TFEU, the President of the Council and a Member of the
Commission may participate as observers in meetings of the ECB’s Governing Council. The
President of the Council may even submit a motion for deliberation to the Governing Council.
The European Parliament is not given such observer status.?

The accountability framework is crucially supported by information that the ECB makes avail-
able to the public via different information channels. In addition to the annual report, the ECB pub-
lishes eight times a year its Economic Bulletin, containing the economic and monetary analysis that
informed the Governing Council’s policy decisions,*® as well as a weekly financial statement of the
Eurosystem, providing information on monetary policy, foreign exchange operations and invest-
ment activities.”” The ECB also informs the public through press conferences after monetary
policy meetings, the accounts of these meetings,”® occasional papers, interviews and speeches,

22. E.g., S. Griinewald and J. van 't Klooster, 60 Common Market Law Review (2023); see also D. Curtin, ‘““Accountable
Independence” of the European Central Bank: Seeing the Logics of Transparency’, 23 European Law Journal (2017).

23. See also Article 15.3 ESCB Statute. For an overview of how ECB accountability has evolved over time see G. Fraccaroli
et al., “The Evolution of the ECB’s Accountability Practices during the Crisis’, 5 ECB Economic Bulletin (2018).

24. Rule 140 and Annex III Rules of Procedure — 9th parliamentary term, [2019] OJ L 302/1.

25. Critical S. Griinewald and J. van 't Klooster, 60 Common Market Law Review (2023), p. 27-28.

26. Article 15.1 ESCB Statute requires the publication of quarterly reports.

27. Atrticle 15.2 ESCB Statute.

28. Accounts of monetary policy meetings are published since February 2015 four weeks after each meeting. They do not
contain verbatim minutes or individual votes by Governing Council members. Viewpoints are kept impersonal.
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published on its website, as well as — more recently — blog posts by ECB staff and Executive Board
members®® and an active use of social media by the ECB and some of its (top) representatives.

B. Digital euro: Mind the gap!

The digital euro has featured in many but not all of these accountability and transparency channels.
In its annual reports of 2020, 2021 and 2022,*° the ECB summarized its investigations into the
design of a digital euro as part of its reporting on its task to promote the smooth operation of
payment systems.>' The European Parliament’s resolutions on these annual reports generally wel-
comed and engaged with the ECB’s work on the digital euro. The resolution on the 2020 annual
report supported, in particular, the ECB’s recommendation that the digital euro be accessible
outside the euro area to promote the international role of the euro.*® In the resolution on the
2021 annual report, the European Parliament stressed the need for the ECB ‘to effectively
address the expectations and concerns raised during the public consultation on a digital euro’**
and requested that the ECB ‘closely align and regularly exchange with Parliament on the progress
made during the investigation phase’.** The resolution on the ECB’s 2022 annual report highlighted
the European Parliament’s concern regarding the digital euro’s potential replacement of cash, the
risks it may entail for the banking sector and overall lending to the real economy as well as the
involvement of Amazon as a non-European big tech company in testing prototype interfaces for
a digital euro.”” In its feedback statements, the ECB responded to the points and concerns raised
by the European Parliament.*®

Moreover, engagement of the ECB with the European Parliament on the digital euro has been
strong through ‘monetary dialogue’. While MEPs only occasionally raised questions on the
digital euro during the hearings with ECB President Christine Lagarde,®’ former ECB Executive
Board Member Fabio Panetta held quarterly hearings with the ECON Committee dedicated entirely

Decisions on topics other than monetary policy are not part of the account, but instead published in a press release shortly
after the Governing Council meeting.

29. The ECB blog was set up in March 2020. See www.ecb.europa.eu/press/blog/html/index.en.html.

30. ECB, Annual Report 2022 (25 May 2023), www.ecb.europa.eu/pub/pdf/annrep/ecb.ar2022~8ae51d163b.en.pdf,
Section 4.2; ECB, Annual Report 2021 (28 April 2022), www.ecb.europa.ew/pub/pdf/annrep/ecb.ar2021~
14d7439b2d.de.pdf, Box 7; ECB, Annual Report 2020 (14 April 2021), www.ecb.europa.eu/pub/pdf/annrep/ar2020~
4960fb81ae.en.pdf, Box 5.

31. Article 127(2), fourth indent, TFEU; Article 3.1, fourth indent, ESCB Statute.

32. European Parliament resolution of 10 February 2021 on the European Central Bank — annual report 2020 (2020/
2123(INI)), para. 27.

33. More on the public consultation in section 4.

34. European Parliament resolution of 16 February 2022 on the European Central Bank — annual report 20212 (2021/
2063(INI)), para. 40.

35. European Parliament resolution of 6 February 2023 on the European Central Bank — annual report 2022 ((2022/
2037(INI)), para. 58-61.

36. See ECB, ‘Feedback on the Input Provided by the European Parliament as Part of its Resolution on the ECB’s Annual
Report 20217 (25 May 2023), www.ecb.europa.eu/pub/pdf/other/ecb.20230525_feedback_on_the_input_provided_by_
the_european_parliament~92020517af.en.pdf, p. 9-10; ECB, ‘Feedback on the Input Provided by the European
Parliament as Part of its Resolution on the ECB’s Annual Report 2020’ (28 April 2022), www.ecb.europa.eu/pub/
pdf/other/ecb.20220428_feedback_on_the_input_provided_by_the_european_parliament~e2638b53e0.en.pdf, p. 8.

37. See, e.g., Committee on Economic and Monetary Affairs, ‘Monetary Dialogue with Christine Lagarde, President of the
European Central Bank’ (5 June 2023), www.europarl.europa.eu/cmsdata/272232/1280653-2_EN.pdf, p. 14-15.
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http://www.ecb.europa.eu/pub/pdf/other/ecb.20220428_feedback_on_the_input_provided_by_the_european_parliament~e2638b53e0.en.pdf
http://www.ecb.europa.eu/pub/pdf/other/ecb.20220428_feedback_on_the_input_provided_by_the_european_parliament~e2638b53e0.en.pdf
http://www.europarl.europa.eu/cmsdata/272232/1280653-2_EN.pdf
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to the digital euro project.® More recently, these quarterly hearings were preceded by the publica-
tion of four ECB progress reports on the digital euro.’® Regular exchanges also took place between
ECB representatives and the Eurogroup.*’

While the interest of MEPs to raise written questions on the digital euro has been limited so far,
Mr. Panetta has addressed several public letters on the digital euro to ECON Committee Chair Irene
Tinagli.*' Further publications and speeches by ECB staff and Executive Board members have
given insights into the ECB’s progress with the investigation phase and the analysis underpinning
it. Several blog posts by Executive Board members have highlighted the ECB’s work and thinking
on the digital euro.*?

It is commendable that the ‘conventional’ accountability arrangements have been used rather
extensively by the ECB to explain to the European Parliament, the Eurogroup and the public the
views it has on the digital euro’s objectives and the steps it has taken in determining its design.
However, the novelty of the digital euro and the large societal impact it would undoubtedly
have™’ raise the fundamental question of whether these arrangements are appropriate and sufficient
regarding the digital euro. For several reasons, the concept of ‘independent accountability’ is not an
ideal fit. A first reason is that the digital euro affects issues for which the ECB has no specific expert-
ise or authority. The privacy features of the digital euro, i.e., the extent to which user and transaction
data would be transparent to the ECB and/or the intermediaries distributing the digital euro, repre-
sents a prime example. The legal framework in which the digital euro would be embedded first has
to be created, and the adoption of at least parts of that framework falls within the competence of the
EU legislators. This requires a level of coordination between the ECB and the EU legislators that is
unprecedented so far.

A second reason relates to the fact that the success of the digital euro crucially depends on its
uptake by citizens and merchants as well as the ability (and willingness) of intermediaries to dis-
tribute it. Like in the case of banknotes, it is envisaged that the ECB be protected by a monopoly

38. For the most recent hearings see F. Panetta, ‘Shaping Europe’s Digital Future: The Path Towards a Digital Euro’,
Introductory statement at the ECON Committee of the European Parliament (4 September 2023), www.ecb.europa.
eu/press/key/date/2023/html/ecb.sp230904~8f5dffle57.en.html; F. Panetta, ‘A Digital Euro: Widely Available and
Easy to Use’, Introductory statement at the ECON Committee of the European Parliament (24 April 2023), www.
ecb.europa.eu/press/key/date/2023/html/ecb.sp230424_1~f44c7acl64.en.html; F. Panetta, ‘The Digital Euro: Our
Money Wherever, Whenever We Need It’, Introductory statement at the ECON Committee of the European
Parliament (23 January 2023), www.ecb.europa.eu/press/key/date/2023/html/ecb.sp230123~2f8271ed76.en.html.

39. See note 10.

40. See Eurogroup statement on the digital euro project (16 January 2023), www.consilium.europa.eu/en/press/press-
releases/2023/01/16/eurogroup-statement-on-the-digital-euro-project-16-january-2023/.

41. See, e.g., the letter by F. Panetta to I. Tinagli on the selection of external companies for joint prototyping of user inter-
faces for a digital euro (17 October 2022), www.ecb.europa.eu/pub/pdf/other/ecb.mepletter221018_Tinagli~
€796677712.en.pdf.

42. See, e.g., F. Panetta and V. Dombrovskis, ‘Why Europe Needs a Digital Euro’ (28 June 2023), www.ecb.europa.eu/
press/blog/date/2023/html/ecb.blog230628~140c43d2f3.en.html; C. Lagarde and F. Panetta, ‘Key Objectives of the
Digital Euro’ (13 July 2022), www.ecb.europa.eu/press/blog/date/2022/html/ecb.blog220713~34e21¢3240.en.html;
F. Panetta, ‘Preparing for the Euro’s Digital Future’ (14 July 2021), www.ecb.europa.eu/press/blog/date/2021/html/
ecb.blog210714~6bfc156386.en.html.

43. Central Bank Digital Currencies will impact financial intermediation, but also the welfare of citizens, including their
privacy and trust in central banks. Fundamentally, OECD, ‘Central Bank Digital Currencies (CBDCs) and
Democratic Values’ (July 2023), www.oecd-ilibrary.org/docserver/f3e70f1{-en.pdf.


http://www.ecb.europa.eu/press/key/date/2023/html/ecb.sp230904~8f5dff1e57.en.html
http://www.ecb.europa.eu/press/key/date/2023/html/ecb.sp230904~8f5dff1e57.en.html
http://www.ecb.europa.eu/press/key/date/2023/html/ecb.sp230424_1~f44c7ac164.en.html
http://www.ecb.europa.eu/press/key/date/2023/html/ecb.sp230424_1~f44c7ac164.en.html
http://www.ecb.europa.eu/press/key/date/2023/html/ecb.sp230123~2f8271ed76.en.html
http://www.consilium.europa.eu/en/press/press-releases/2023/01/16/eurogroup-statement-on-the-digital-euro-project-16-january-2023/
http://www.consilium.europa.eu/en/press/press-releases/2023/01/16/eurogroup-statement-on-the-digital-euro-project-16-january-2023/
http://www.ecb.europa.eu/pub/pdf/other/ecb.mepletter221018_Tinagli~e7966777f2.en.pdf
http://www.ecb.europa.eu/pub/pdf/other/ecb.mepletter221018_Tinagli~e7966777f2.en.pdf
http://www.ecb.europa.eu/press/blog/date/2023/html/ecb.blog230628~140c43d2f3.en.html
http://www.ecb.europa.eu/press/blog/date/2023/html/ecb.blog230628~140c43d2f3.en.html
http://www.ecb.europa.eu/press/blog/date/2022/html/ecb.blog220713~34e21c3240.en.html
http://www.ecb.europa.eu/press/blog/date/2021/html/ecb.blog210714~6bfc156386.en.html
http://www.ecb.europa.eu/press/blog/date/2021/html/ecb.blog210714~6bfc156386.en.html
http://www.oecd-ilibrary.org/docserver/f3e70f1f-en.pdf
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when issuing the digital euro.** However, with the digital euro, the ECB would offer a means of
payment that competes*> with other, well-established digital means of payment provided by
private intermediaries, such as cards, online platforms or payment apps.*® This market environment
is new territory for the ECB.

The third reason is that the Treaties do not contain an express legal basis for the digital euro. As
discussed above, the limitation of the ECB’s accountability to explaining ex post why it has taken
decisions and with what means it pursues its objectives was based on the assumption that the ECB’s
monetary mandate was clear and limited to largely technical decisions. This assumption does not
hold with regard to the digital euro. The next section will set out why.

3. A clear and limited mandate for the digital euro?

Both the ECB and the EU legislators, within their respective competences, would be involved in the
digital euro’s introduction. The ECB would be in charge of issuing the digital euro and establishing
an infrastructure or ‘scheme’ for its distribution (B.). The legislators’ task, on the other hand, is to
adopt an ‘enabling framework’ that embeds the digital euro in the broader EU legal framework.
Regarding certain key design features, the EU legislators have an important counterbalancing
role to the ECB’s broad powers (C.). Before addressing these spheres of competence in turn, the
following subsection (A.) clarifies what the digital euro is.

A. What is the digital euro?

The Commission proposal for a regulation on the establishment of the digital euro published in June
2023, together with the first four ECB progress reports, give a good preliminary picture of the basic
features and objectives of the digital euro. Complementing tangible cash, the digital euro would
provide an alternative, digital access to central bank money to the public. As a liability of the
ECB/National Central Banks (NCBs),*’ the digital euro would represent a risk-free and trusted
means of payment. Unlike money deposited with commercial banks, digital euro accounts would
not be subject to the risk that the issuer (the ECB) or the intermediary administering them (e.g.,
a commercial bank) fails.*® Convertibility at par with the money issued by commercial banks*’
and with cash® would ensure that one euro is worth one euro — whether in digital euro, coins or
in a commercial bank account.

44. Article 128(1) TFEU: ‘The European Central Bank shall have the exclusive right to authorise the issue of euro banknotes
within the Union....” (emphasis added). Article 4(1) COM(2023) 369 final: ‘In accordance with the Treaties, the
European Central Bank shall have the exclusive right to authorise the issue of the digital euro, ....” (emphasis added).

45. ‘Competing’ is used in a non-technical sense here, i.e., without implying that competition law would be applicable to the
ECB with regard to the digital euro.

46. See I. Angeloni, In-depth analysis requested by the ECON Committee, p. 9-10.

47. Article 4(1) COM(2023) 369 final. In the following, this article refers to the ECB alone, even though, legally speaking,
the liability might be created on the balance sheet of the NCBs within the Eurosystem.

48. Accordingly, digital euro accounts are not subject to deposit insurance.

49. Article 13(5) COM(2023) 369 final establishes convertibility at par between the digital euro on the one hand and scrip-
tural and e-money denominated in euro on the other.

50. Article 12(1) COM(2023) 369 final.
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The digital euro is thus a new digital emanation of the existing currency. The Commission pro-
poses that the digital euro — like banknotes and coins’' — be given legal tender status, entailing its
mandatory acceptance, at full face value, with the power to discharge from a payment obligation.>*
In other words, payees must accept payments in digital euro, subject to certain limited exceptions,””
and no fees must be charged on basic digital euro payments. The obligation to accept the digital euro
respects the contractual freedom of parties, as payee and payer may expressly agree on a different
means of payment prior to the payment.”*

However, despite its public nature, end users of the digital euro — people, businesses and public
authorities — would not maintain a contractual relationship or accounts with the ECB. Their access
to the digital euro would be intermediated through payment service providers (PSPs) within the
scope of the payment services directive,’” including banks, e-money institutions and payment insti-
tutions.’® These PSPs would manage the digital euro user accounts, including anti-money launder-
ing (AML)-related checks, and provide users with front-end digital euro payment services. The
ECB’s role would be confined to the issuance of the digital euro and to providing a back-end infra-
structure, including for recording and verifying all settlements of digital euros. The ECB would also
manage the supervised intermediaries by setting up a granular ‘rulebook’ for their participation in
the digital euro scheme, similar to the rules it has adopted regarding the trans-European automated
real-time gross settlement express transfer (TARGET2) system.>’

End users could access and use the digital euro either through the PSPs’ online banking/payment
apps or through a digital euro app provided by the ECB.>® To ensure universal access to basic digital
euro payment services, all banks providing payment account services would be legally required to
also provide basic digital euro payment services upon request of their clients.®® For them, the dis-
tribution of the digital euro would thus be mandatory.

Both the ECB and the Commission have assigned great importance to the privacy and data pro-
tection aspects of the digital euro and have indicated that the processing of user data should be mini-
mized. According to the Commission proposal, users should be able to make and receive digital
euro payments both online and offline,®' with different implications for privacy.®* The claim is

51. Article 128(1) TFEU for banknotes and Article 11 Regulation (EC) No 974/98 for coins. On the scope and effects of
legal tender, see proposal for a Regulation of the European Parliament and of the Council on the legal tender of euro
banknotes and coins, COM(2023) 364 final.

52. Article 7 COM(2023) 369 final.

53. Exceptions include microenterprises, unless they accept comparable digital means of payment, and private payees acting
in the course of a purely personal or household activity (Article 9 COM(2023) 369 final).

54. Articles 9(d) and 10 COM(2023) 369 final.

55. Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 November 2015 on payment services in
the internal market, [2015] OJ L 337/35.

56. See Article 13 COM(2023) 369 final; ECB, second progress report, p. 7.

57. See Guideline (EU) 2022/912 of the European Central Bank of 24 February 2022 on a new-generation Trans-European
Automated Real-time Gross Settlement Express Transfer system (TARGET), [2022] OJ L 163/84.

58. Article 28 COM(2023) 369 final.

59. Basic digital euro payment services are listed in Annex II COM(2023) 369 final and include, e.g., the opening and
closing of digital euro payment accounts as well as their funding and defunding from/into cash.

60. Article 14(1) COM(2023) 369 final. In its opinion on the digital euro proposal, the ECB suggests that this requirement be
extended to those PSPs that offer retail payment instruments; see ECB, Opinion of the European Central Bank of 31
October 2023 on the digital euro (CON/2023/34), para. 9.6.

61. Article 23 COM(2023) 369 final.

62. See Articles 34 and 35 as well as Annexes III and IV COM(2023) 369 final.
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that the level of privacy in digital euro offfine payments would be similar to that of payments in cash.
The ECB and PSPs would not have access to user data, except related to the funding and defunding,
i.e., the depositing and withdrawing of money on a device such as mobile phones.®® The level of
privacy in digital euro online payments, on the other hand, is envisaged to be comparable to that
of other online payments. PSPs would have access to a broad range of user information, arguably
in order to comply with regulatory requirements, including those related to sanctions screening and
AML.**

Another key feature of the digital euro that has given rise to much discussion is that its use as a
store of value would be limited. Early on, the ECB had embraced the fear by commercial banks that
the availability of the digital euro would lead to large and rapid outflows of bank deposits into the
safety of the digital euro, both structurally and — even more so — in times of crisis.® Its mandate,
both as the euro area’s monetary policy authority and banking supervisor, requires the ECB to take
these concerns seriously. Article 16 of the Commission proposal gives the ECB broad powers to
develop instruments to limit holdings of digital euros by users, while determining that paying or
charging interest on digital euro holdings must not serve as such instrument.®® In an earlier
speech, former ECB Executive Board member Fabio Panetta indicated that the ECB is contemplat-
ing holding limits as low as EUR 3,000 to 4,000 per person®’ to mitigate negative effects for the
financial system and monetary policy.®® That limit has been criticized as prohibitively low, espe-
cially in the longer term.®> Whatever their ultimate level, however, holding limits would not
affect users’ ability to make and receive payments with a higher value. The ECB proposes that
funds could be transferred automatically from and to users’ commercial bank accounts through a

discretionary ‘(reverse) waterfall functionality’.”®

63. See Article 37 COM(2023) 369 final.

64. The ECB, however, would favour ‘increased privacy for certain low-risk, low-amount payments in digital euro’; ECB,
Opinion on the Digital Euro, para. 16.3.

65. Several studies have looked into this potential disintermediation effect. See, e.g., R. Adalid et al., ‘Central Bank Digital
Currency and Bank Intermediation — Exploring Different Approaches for Assessing the Effects of a Digital Euro on Euro
Area Banks’, ECB Occasional Paper Series No 293 (2022); T. Ahnert et al., ‘CBDC and financial stability’, ECB
Working Paper Series No 2783 (2023); M.A. Mufoz and O. Soons, ‘Public Money as a Store of Value,
Heterogeneous Beliefs, and Banks: Implications of CBDC’, ECB Working Paper Series No 2801 (2023).
Fundamentally on the issue see also M. Brunnermeier and J.-P. Landau, ‘The Digital Euro: Policy Implications and
Perspectives’, Study requested by the ECON Committee (January 2022), www.europarl.europa.eu/RegData/etudes/
STUD/2022/703337/IPOL_STU(2022)703337_EN.pdf.

66. According to Article 16(8), the digital euro must not bear interest ‘[w]ithin the framework of this Regulation’. This may
indicate that the ECB might view itself competent to charge or pay interest on digital euro holdings for monetary policy
purposes, i.e., on the basis of primary law. Arguing against remunerating the digital euro, S. Griinewald, In-depth ana-
lysis requested by the ECON Committee, p. 12-13, 19.

67. Merchants and governments will not be allowed to actively hold digital euros at all (zero-holding limit). See ECB, Third
Progress Report, p. 5.

68. F. Panetta, ‘The Digital Euro and the Evolution of the Financial System’, Introductory statement at the ECON
Committee of the European Parliament (15 June 2022), www.ecb.europa.eu/press/key/date/2022/html/ecb.sp220615~
0b859eb8be.en.html.

69. E.g. S. Griinewald, In-depth analysis requested by the ECON Committee, p. 11-12; Ch. Hofmann, ‘Digital Euro: An
Assessment of the First Two Progress Reports’, In-depth analysis requested by the ECON Committee (April 2023),
www.europarl.europa.eu/RegData/etudes/IDAN/2023/741511/IPOL_IDA(2023)741511_EN.pdf.

70. See ECB, Second progress report, p. 8-9. When receiving a payment, funds in excess of the holding limit would auto-
matically be routed to the commercial bank account. When making a payment, additional funds could be pulled from the
commercial bank account to complete the payment in digital euros.
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B. ECB powers regarding digital euro issuance and infrastructure

With Article 127 TFEU, the ECB was assigned the primary objective of price stability and given a
number of basic tasks to fulfill that objective, including the definition and implementation of mon-
etary policy as well as the promotion of the smooth operation of payment and settlement systems.
Articles 17-22 ESCB Statute contain a broad set of instruments that the ECB may deploy to fulfill
its tasks. Moreover, according to Article 128 TFEU and Article 16 ESCB Statute, the ECB has the
exclusive right to authorize the issuance of euro banknotes. None of these tasks and instruments
were drafted with the digital euro in mind, but in the spirit of providing the ECB with a legal foun-
dation that was open and adaptive to the dynamic monetary and economic developments.

The ECB has always held that the concrete design choices and pursued objectives would deter-
mine the legal basis for the digital euro.”" If designed as a functional equivalent of euro banknotes,
the digital euro could be issued based on Article 128(1) TFEU and Article 16 ESCB Statute.””
Banknotes supply citizens with easy, cheap and trusted public money. They also provide an
anchor for private monies by enabling users to convert these monies into public money at par
value. The medium with which these functions are fulfilled — paper or a digital record — is of sec-
ondary relevance.

The monetary anchor function of the digital euro is a stated objective of the authorities.”
Moreover, although its use as a store of value would be limited (at least initially) due to financial
stability concerns, the digital euro would, together with cash, provide euro area citizens with the
possibility to pay with and hold public money. Article 128(1) TFEU and Article 16 ESCB
Statute thus appear to be an appropriate legal basis for the digital euro’s issuance.’”* This implies
that it is for the ECB to independently decide whether and when it issues the digital euro.
Subject to the requirement that it demonstrates sufficient need for the digital euro’s introduction
in light of its mandate and the proportionality of the measure, the ECB does not need the approval
from the EU legislators or any other body to do so.”

However, the digital euro not only needs to be issued,; it also needs to be distributed and, unlike cash, it
needs an elaborate infrastructure for payments in digital euros to be settled. Such a ‘digital euro scheme’
will require a governance structure as well as a set of rules and standards applicable to all participants in
the scheme (a ‘rulebook’).”® While the ECB has given little details on the precise modalities of the dis-
tribution,”” setting up this infrastructure for the digital euro clearly relates to its powers regarding payment
and settlement systems. According to Article 127(2), fourth indent, TFEU, the ECB is tasked with ensur-
ing the smooth operation of payment systems, and Article 22 ESCB Statute gives the ECB broad powers

71. See, e.g., ECB, Digital Euro Report, p. 24.

72. S. Griinewald, C. Zellweger-Gutknecht and B. Geva, ‘Digital Euro and ECB Powers’, 58 Common Market Law Review
(2021); C. Zellweger-Gutknecht, B. Geva and S. Griinewald, ‘Digital Euro, Monetary Objects and Price Stability — A
Legal Analysis’, 7(2) Journal of Financial Regulation (2021).

73. Other key objectives of the digital euro include: (1) ensuring the EU’s strategic autonomy and monetary sovereignty
against the (potential) dominance of EU-external private digital payment providers; and (2) supporting the digitalization
of the EU society and economy in the field of retail payments.

74. Article 4(1) COM(2023) 369 final is thus declaratory in nature.

75. This is different from the situation in Sweden, for example, where the Riksbank (the central bank) is asked to submit a
petition to the Riksdag (Parliament) on the introduction of an e-krona.

76. On 12 January 2023, the ECB set up a Rulebook Development Group to develop a draft digital euro rulebook.

77. For example, on which PSPs will be given access to its balance sheet.
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to ‘provide facilities’ and ‘make regulations’ to fulfill this task. On this basis, the ECB may oversee
payment and settlement systems but also operate its own systems, such as TARGET2.

When introducing the digital euro, the ECB would thus rely on a combination of several legal bases:
Article 128(1) TFEU could serve as a legal basis for the issuance of the digital euro, while Article
127(2), fourth indent, TFEU as well as Article 22 ESCB Statute provide a legal basis for the establish-
ment of the supporting digital euro infrastructure. Additional legal provisions may need to be invoked,
depending on the ultimate design of the distribution mechanism.”® It would not be the first time for the
ECB to rely on several different legal bases when taking a specific measure.” The novelty is that the
digital euro combines the ECB’s basic tasks according to Article 127(2) TFEU with its banknote issu-
ance power according to Article 128(1) TFEU and Article 16 ESCB Statute (see Table 1).

A combined application of several legal bases might also be backed by the jurisprudence of
the CJEU. If an EU measure pursues several objectives or has several components, the Court
adheres to a ‘centre of gravity’ theory, allowing for a cumulation of different legal bases by
giving precedent to one legal basis over the merely incidental other legal bases.®® In exceptional
circumstances, the Court permits for a measure to be founded on several legal bases that ‘are
inseparably linked without one’s being incidental to the other’.®' Accordingly, if no single
centre of gravity can be identified, acts of the Union, including those of the ECB, may be
adopted on a dual (or multiple) legal basis, even if this involves a combination of disparate
(but not incompatible) procedures.®

Whether the CJEU would follow this line of reasoning with respect to the digital euro remains to
be seen. For the purposes of this article suffice it to conclude that the ECB’s mandate regarding the
digital euro is not clear-cut but dispersed across a number of tasks and instruments assigned to it by
the Treaties. Unlike with monetary policy, where its functional independence requires the ECB to
have all the instruments it needs to fulfill its mandate, the ECB depends in its role as issuer of the
digital euro on action taken by the EU legislators.

4. Counterbalancing role of the EU legislators

On the basis of Article 133 TFEU, the Commission on 28 June 2023 presented its proposal for a
regulation on the establishment of the digital euro. While one may question whether the digital
euro needs ‘establishment’ by the EU legislators, the CJEU has acknowledged that there is a regu-
latory dimension to monetary policy, ‘intended to guarantee the status of the euro as the single cur-
rency’.® It is a challenging balancing act for the EU legislators to fulfill this regulatory role without
unduly interfering with the independence the ECB enjoys when exercising its tasks.

78. In particular, Article 17 ESCB to give access to the ECB’s balance sheet to (some) PSPs distributing the digital euro.

79. Guideline (EU) 2022/912, for example, is based ‘in particular’ on Article 127(2), first and fourth indent, TFEU, Article
3.1 ESCB Statute as well as Articles 17, 18 and 22 thereof.

80. See, e.g., Case C-130/10 European Parliament v. Council of the European Union, EU:C:2012:472, para. 42-43; Case
C-155/07 European Parliament v. Council of the European Union, EU:C:2008:605, para. 34-35 (with further case law
cited there).

81. Case C-130/10 European Parliament v. Council of the European Union, para. 44; see also Case C-155/07 European
Parliament v. Council of the European Union, para. 36.

82. See already S. Griinewald, In-depth Analysis Requested by the ECON Committee, p. 20-21.

83. Joined Cases C-422/19 and C-423/19 Johannes Dietrich and Norbert Hiring v. Hessischer Rundfunk, EU:C:2021:6,
para. 38.
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Table |. ECB objective, tasks and instruments relevant for the digital euro.

Objective Tasks Instruments

Price stability (incl. Defining and implementing monetary policy Accounts for market participants
monetary Article 127(2), Ist indent, TFEU Article 17 ESCB Statute
transmission) Promoting the smooth operation of payment Facilities and regulations

Articles 127(1) and systems regarding clearing and
119(2) TFEU Article 127(2), 4th indent, TFEU payment systems

Article 22 ESCB Statute
Ensuring the availability of a monetary anchor in  Issuance of banknotes

the form of public retail money Article 128(1) TFEU, Article 16
Implicit in Article 128(1) TFEU ESCB Statute
Contribution to the smooth conduct of policies Advice on legislation

pursued by the competent authorities Article 25.1 ESCB Statute

relating to the stability of the financial system
Article 127(5) TFEU

Source: author.'®"

Instead of exploring that balancing act in abstracto, this article briefly illustrates two key areas of
legislative concern: privacy and financial stability. Both issues are instrumental for the digital euro’s
success, but not within the ECB’s primary or sole responsibility. They also have a large societal
impact, affecting individual rights of citizens and commercial banks.

An inappropriate design of the digital euro and the infrastructure supporting it could give rise to
significant data protection risks. A public consultation by the ECB revealed a strong preference by
stakeholders and citizens for a high level of privacy of payment data.** The balancing involved in
setting that level is, in principle, for the EU legislators to make. It entails a holistic assessment of the
rights and freedoms of digital euro users on the one hand and risks to the integrity of the digital euro
ecosystem on the other, as it could be abused for criminal purposes, such as money laundering.

For the digital euro to serve as a functional equivalent to cash, it should have cash-like features
also regarding privacy. Following the key principle of data protection ‘by design and default’, the
ECB has sought to wire privacy concerns into its own exploratory work on digital euro design and
has experimented with privacy-enhancing techniques.®® Ultimately, it must be ready to technologic-
ally implement the privacy standards and requirements set by the legislators.

By enshrining the fundamental privacy choices into EU legislation, it is ensured that future
changes to these choices are subject to an open and democratic debate and procedure. However,
the devil is in the detail. The technological design to implement these privacy choices is done by
the ECB and thus largely removed from public scrutiny. High accountability and transparency stan-
dards should apply to the ECB when establishing the digital euro’s privacy-related design features

84. ECB, ‘Eurosystem Report on the Public Consultation on a Digital Euro’ (April 2021), www.ecb.europa.eu/pub/pdf/
other/Eurosystem_report_on_the_public_consultation_on_a_digital_euro~539fa8cd8d.en.pdf, p. 10-17. More on the
public consultation in section 4.

85. See ECB, ‘Digital Euro Privacy Options — Eurogroup’, www.ecb.europa.eu/paym/digital_euro/investigation/
governance/shared/files/ecb.degov220404_privacy.en.pdf; ECB, ‘Exploring Anonymity in Central Bank Digital
Currencies’, 4 IN FOCUS (2019), www.ecb.europa.eu/paym/intro/publications/pdf/ecb.mipinfocus191217.en.pdf?
3824c3f26ad2f928ceea370393cce78S.
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and changing them later on. This should include consultations with the European Data Protection
Board before any design choices are made.®®

Financial stability is another key concern that requires appropriate delineation of the ECB’s and
legislators’ spheres of responsibility. As discussed above,®” the Commission’s proposal gives the
ECB broad powers to limit the use of the digital euro as a store of value to mitigate detrimental
effects on commercial banks, financial stability and real-economy lending. To guide the ECB’s
choices, the proposal sets some fundamental and broad parameters: when restricting the use of
the digital euro as a store of value, the ECB must balance (1) the interest of financial stability
(including its effect on monetary policy implementation) against (2) the usability and acceptance
of the digital euro, (3) in line with the proportionality principle.*® Moreover, the ECB must
apply holding limits in a non-discriminatory manner and uniformly across the euro area.®

The ECB has argued that the competence to establish limits on the use of the digital euro as a
store of value and to calibrate them over time is intrinsic to its monetary policy tasks.”® This
view neglects that there are other interests at stake here and that the limiting of digital euro holdings
by users entails fundamental choices that exceed purely technical decisions. While a stable banking
system is a fundamental precondition of the ECB’s ability to transmit monetary policy signals’' and
a key supervisory objective within the Single Supervisory Mechanism, the ECB shares the concern
for financial stability with other authorities, including the legislators as the EU banking regulator.”?
Moreover, the views in the literature are far from settled on the desirability of holding limits.”?
Higher (or no) holding limits may imply a large shift of commercial bank deposits into digital
euro accounts, but might also make the banking sector more stable and public safety nets redundant
in the longer term. Lower holding limits, such as those anticipated by the ECB, on the other hand,
tend to maintain the status quo and may deter users altogether from opening a digital euro account in
addition to bank accounts.

The ECB is well-placed to conduct the complex economic assessments that will ultimately
inform the calibration of holding limits. However, strong accountability and transparency mechan-
isms should guide that process and the choices the ECB makes, both initially and over time. The
Commission is right to propose enhanced reporting obligations for the ECB in this regard.
According to Article 40(2) of the Commission proposal, the ECB must provide the European
Parliament, the Council and the Commission with (1) information on how it plans to implement
holding limits in the prevailing financial and monetary environment; and (2) an analysis of how
these holding limits are expected to meet the objective of safeguarding financial stability. The
novelty of this requirement relates to its timing: the ECB must report on these issues before the

86. See also European Data Protection Board and European Data Protection Supervisor, Joint Opinion 02/2023 on the pro-
posal for a regulation of the European Parliament and of the Council on the establishment of the digital euro (17 October
2023), paras 102 and 103.

87. See section 3.A.

88. Article 16(2) COM(2023) 369 final.

89. Article 16(3) COM(2023) 369 final.

90. See ECB, Opinion on the Digital Euro, para. 10.5: ‘the ECB has the competence to decide on the amount of digital euros
to be issued, since it impacts the size of the Eurosystem’s balance sheet and the implementation of its monetary policy.’

91. See C-62/14 Gauweiler and others v. Deutscher Bundestag, EU:C:2015:400 and C-493/17 Weiss and others, EU:
C:2018:1000, by analogy.

92. See Article 127(5) TFEU.

93. Instructive Ch. Hofmann, In-depth analysis requested by the ECON Committee; D. Niepelt, ‘Digital euro: An assess-
ment of the first two progress reports’, In-depth analysis requested by the ECON Committee (April 2023), p. 10-12.



452 Maastricht Journal of European and Comparative Law 30(4)

planned issuance of the digital euro and before the implementation of any changes to the holding
limits. This element of ex ante consultation is an essential complement to the paradigm of ex post
explanation of ECB policies under the framework of ‘independent accountability’.”* It allows the
ECB to take into account concerns of the European Parliament, the Council and the Commission in
terms of the financial stability implications of its choices in independent, but well-balanced and
well-reasoned decisions. Moreover, for PSPs and users it is essential to understand what considera-
tions feed into the ECB’s setting of holding limits and to anticipate potential changes to these limits.

5. ECB stakeholder engagement

ECB engagement has not been limited to exchanges with the European Parliament, Eurogroup and
Commission on the digital euro. Outreach to private stakeholders — including banks and other inter-
mediaries, merchants and civil society — has added to the ECB’s more conventional accountability
channels. That is a welcome and necessary, but also remarkable novelty in light of the broad scope
of Article 130 TFEU, which prohibits the ECB from taking or seeking instructions not only from
public authorities, but also ‘from any other body’.

The ECB’s outreach to private stakeholders pursues the main goals of ensuring that the digital
euro meets users’ needs and is both technically feasible and state-of-the-art. It implies a different
modus operandi for the ECB than under conventional accountability arrangements. Instead of jus-
tifying its decisions ex post, the ECB consults its stakeholders ex ante with the aim of learning from
their expertise, experience and preferences.

From October 2020 to January 2021, the ECB ran a public consultation on the benefits and pos-
sible design features of a digital euro’ and conducted focus groups in all euro area Member States
to gather views from different target audiences on their payment habits.’® These consultations
revealed that privacy, security, usability, low cost and accessibility are the most important expecta-
tions of citizens and professionals in the digital euro. The ECB highlighted that these insights
‘provide valuable input to the Eurosystem’s ongoing assessments and upcoming decisions on a
digital euro’, however, without pre-empting these decisions.”’

ECB engagement with different market representatives has occurred through market contact
groups as well as prototyping and market research exercises.”® The Digital Euro Market
Advisory Group was established to advise the ECB on the design and added value of a digital
euro from an industry perspective. Its members are market practitioners active in the retail payments
market and selected on the basis of a call for expression of interest. In addition, the ECB has con-
sulted the European Retail Payments Board (ERPB) in regular meetings, technical sessions and
written procedures. Unlike the Digital Euro Market Advisory Group, the ERPB is a high-level stra-
tegic body whose establishment goes back to 2013. Its members include a wide range of represen-
tatives from the ECB/NCBs and both the supply side (i.e., PSPs) and demand side (e.g., retailers) of
the market.

94. Critical (not surprisingly) ECB, Opinion on the Digital Euro, para. 18.3.

95. ECB, Eurosystem report on the public consultation on a digital euro. On 18 January 2023, the ECB also held a seminar
with civil society organizations dedicated to the digital euro.

96. Kantar Public, ‘Study on New Digital Payment Methods’ (March 2022), www.ecb.europa.eu/paym/digital_euro/
investigation/profuse/shared/files/dedocs/ecb.dedocs220330_report.en.pdf.

97. ECB, Eurosystem Report on the Public Consultation on a Digital Euro, p. 29.

98. ECB, ‘Call for Expression of Interest for Digital Euro Front-end Prototyping’ (28 April 2022), www.ecb.europa.eu/
paym/digital_euro/investigation/profuse/shared/files/dedocs/ecb.dedocs220428.en.pdf.
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From July 2022 to February 2023, the ECB conducted a prototyping exercise to establish what
paying with a digital euro could look like in different use cases. The exercise entailed five user inter-
faces each developed by a different provider (front-end prototypes) and their integration into a
settlement system designed and developed by the Eurosystem (back-end prototype).”” In January
2023, the ECB also invited market participants to take part in market research to get an overview
of options for the technical design of potential digital euro components and services.'*® Both exer-
cises appear to confirm the technical feasibility of digital euro solutions and innovative user inter-
faces for digital euro distribution.

6. Conclusions

At the latest since the adoption of the Commission proposal for a regulation on the establishment of
the digital euro on 28 June 2023, the digital euro is on everyone’s lips. However, discussions have
paid little attention to the ECB’s accountability regarding the digital euro — both during the initial
investigation and preparation periods and in the future. This article attempted to fill this void. It
argued that the concept of ‘independent accountability’ — still prevalent regarding monetary
policy and by default applicable in this context as well — is an inappropriate standard to hold the
ECB accountable for its decisions on the digital euro.

The argument is supported by several findings. The first is that, while the ECB has the power to
issue a digital euro that mimics the basic features of cash, its mandate is not clear-cut. It relies on the
application of several legal provisions in a combination that is untested so far. This runs counter to
the standard justification that the ECB’s accountability can be limited due to its clear mandate that is
confined to largely technical decisions.

Related is the second finding: because the digital euro affects areas in which the ECB is not
solely responsible, its adoption requires an unprecedented level of coordination with the EU legis-
lators. The delineation of competences between the ECB and the legislators is as challenging as it is
important, as it determines whether or not digital euro design choices, and their amendment in the
future, are subject to a transparent and democratic process or not. Tackling two areas of particular
societal importance — privacy and financial stability —, this article stressed the need for strong
accountability and transparency standards regarding ECB decision-making, including ex ante con-
sultations with other EU authorities.

The third finding is that the ECB is not only accountable to public authorities in the conventional
sense, but also engages with a broad range of private stakeholders, including banks and other PSPs,
merchants and citizens. The ECB seeks their input to understand the added value and feasibility of
the digital euro and to feed into its design choices. Only if the digital euro meets users’ needs and is
embraced by the market will it be successful and will the ECB be able to deliver on its mandate.
This is different from conducting monetary policy, where the ECB is required to remain unsuscep-
tible to any market preferences. As we are reinterpreting the ECB’s mandate to include the novelty
of the digital euro, we must also rethink the accountability of the ECB for its digital euro-related
competences and tasks. That can only happen within the confines of the Treaties, at least for the
time being. But there is legal room to explore new channels of accountability, before and after

99. ECB, ‘Digital Euro — Prototype Summary and Lessons Learned’ (26 May 2023), www.ecb.europa.eu/pub/pdf/other/
ecb.prototype_summary20230526~71d0b26d55.en.pdf.

100. ECB, ‘Market Research Outcome Report’ (26 May 2023), www.ecb.europa.eu/paym/digital_euro/investigation/
profuse/shared/files/dedocs/ecb.dedocs230526.en.pdf.
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the digital euro’s introduction. The ECB’s engagement with public and private stakeholders during
the investigation phase demonstrates its openness to new forms of collaboration and consultation.
To make these a firm component of future ECB accountability arrangements will be key.
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